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'cl" (1.14"1Qic/5c'IT cf>f ~ ~ 4C1T Name & Address

Appellant

M/s. Kant Desai {Ele.) Private Limited,
Neelam Avenue, G-2, Neelam Complex,
Feniben Desai Marg,
Behind Chandanbala Complex, Bhatta,
Paldi, Ahmedabad-380007.

al{ affh gr rat 3rrr arias ra at & at as gr met a uf zrenfenf fa
T; T; gr 3f@rnrt at ar@a ur gnlerurma Igdh rar -g I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :

· Revision application to Government of India:

() ab€tu sql« ca 3rf@,fq, 1994 cf5l" m 37aa Rt 4al; ·T; mt4cii # GfR -q ~ t.TRT crn
~-m cB" >l"l2:111 4..Z~c/5 cB" 3:fw@ gatrr' mesa reft fa, rd al, fcm=r 4i?!IQ1ll, ~
fcG:rrr, at ifGr, fta la ra, irf, { f@cat : 110001 cm- cf5l" ~ ~ I

(i) . A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, gov.erned by first
proviso to sub-section (1) of Section-35 ibid.:

(ii) ~ "Blc'f cf5l" 5TR m a ht gr~ar a fa# 'f!U.:SPIIX m ~ cblx'{5JI~ -q Zfl"
fcnffr •f!u.:sp11..z ~ ~ •f!u.:s1411x -ij mra urd g if i, zu fcnm 'f!0 ..sPllx at qver j ar as fa»Rt
cb1"<'{5Jl-i ff m fcRfr •f!O.:Sl4II"< ~ ·m "Blc'f at 4fan a tr g& I

(ii) In case of any loss of goods where the loss occur in transit. from a » to
another factort or from one war~house to ano~her during the course of processing q,f-~c·th~o~s,J'f.l•.~".· ·
warehouse or in storage whether in a factory or in a warehouse. . 1:;· g (iJ:c/;YJ& ~qr.o peg?» ?
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() ma are fa#tz na R4ff ra q q m Raffo # sq)u zre aea
Te u sq1zyca # Rdma \lil" -im are favatz u qr Raffa e i

(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3TTdl--J '3('ll I t;.--J c#l' '3('ll 1<i ggcer # ma fg ul sqt fee rr t mu{& st ha r?gr
Git gr nr gd fru 4lRa rrzgr, sr4l # arr '4Tfur al a u z al j fcrffi
~(~.2) 1998 tTRT 109 m~~ TR "ITTI

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such or.der
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of_ the Finance (No.2) Act, 1998. .,_,._._,,_~· Q

(1) ~ '3('lllt;'"'I ~ (3llfrc;r) H£ll--Jlcte>f1, 2001 a fr 9 a siaf faff&e qua in zg-8 if
at ufii j, hf sr# # qR srr hfa feaiasRh ma k sf-mgr vi srfta
3rat at t-at ,fii a arr Ufa or4a fau urn a1Reg fr# rrr glar g.pl gr gfhf
a siafa err 3s-z Ruff #t cB" :fldR a rad mer €r- areal at 1fa aft @tft
aReg I

(2)

The above application shall be made in duplicate in Form No. EA-8 as specified under ·
Rule, 9 of Centrai Excise (AP.peals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies· each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

Rf@r)a per us ica a ya ala qt za saa a stat q) 200/-#la
'l_f"@R c#l' ~ 3i1x ~ '<iC"l<'"'!xcbl--J C[cp cYrrur "ff \TllTc'J "ITT dT 1000/- c#l' "CfTTff~ c#l' ~ t 0
The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1, 000/- where the amourit involved is more
than Rupees One L_ac.

#tar zrcn, tu grzc vi var a 3rat8ra nnf@raw # JR 3r4ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) {t1 5qrgca 3rfefzr, 1944 t err 35--ft/s--z siavfa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(q;) · '3cfdfc.iRsla qR-u1:.k 2 (1) cj)' # ~~ cB"m c#l' 3rft, 3r@hit mra # #tr cs,
#ha sra zrca vi ala a4Ru urzmf@rau(free) #t uf2a &flu 4)Real, iz7rare
if 2nd 'J=fTffi, <S!§J..llctl 'J-ITT, 0-Jfl'<(cl! , -fTR"tN.-JIJI'{, 0-lt,J..l~l<S!l~-3sooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2nd Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
other than as mentioned in para-2(i) (a) above.



The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 ofi.,Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in .the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the ·bench of
the Tribunal is situated.

(3) zufk gr 3rh i n{ pa magi ar argl lat t° at rel sir a fg#l at 'T@R.
sqja er fur urn alfy s as #k @tag ## fa frat rat arf aa a fer
qenrfenf 3qR); nrznf@raw atv 3rgl za a#hr var at ya m4 fan uar &t
In case of the order covers a numb'er of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is

• filled to avoid scriptoria work 'if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rllll!IC'I~ ~~1970 ~~ ct)-~-1 a sifa Re,fRa fa; 73a sad
34a ur cerg zqenfRenf [ufu ,@rant smear i a rat 6t ya #Rau 5.6.so ha
cblrllll!IC'll! ~ RcBc' "c1lTT 6l'1f~ I

Q One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

(5) <a sit iif@r mrcai at Plli-5!01 ffl ark fuii 6t ail ft ezn 3ran[fa fan uat & sit
#tr zrca, ar sara zyea ya ala a4tar =nraf@raw (raff@e1) Ra, 1982 ffea
er
Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

0

.
«u 8tar zre, ta sqraa zre vi ala r@)ta urn1f@raw1(free),#

>fm"~ cB' ~ # cbcto!.FI.Jill(Demand)-qcr <ts(Penalty) c!}T 10% ~~cRr!T
3faf ? tzreif, erf@a»a qaw o a?tsq& I(section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

24faGarazcasjharab sifa, if@regr"a»fan atii(Duty Demanded)
a. (Section)& ±DhagaufRazfI; .
gs fratneaadz 3fszalft;
au kz2feefitfuaazuRt.

> Tqfa«iRasrfusea satal getai, srfher feraRgqua aar f?anl .

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) ·amount payable under Rule 6 of the Cenvat Credit Ru!es.r crierb IR arfhnfaswr #r a@izes srrareauau faf@a gt ati fig mg zeak 1o%

y=ratw sniiaavs faaf@a@las aus& 1o4ratul stalel
In vievv of above, an appeal against this order shall lie before the Tribuna~t1~½~ent of

10% of the duty demanded where duty or duty and penalty are in dispute, o~r:~~c- -~-,~;:~_wnJ· ·.~i~,
penalty alone IS In dispute." fl 8 tt"».r : '.
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F.No. GAPPL/COM/STP/1238/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Kant Desai (Ele.) Private Limited, Neelam

Avenue, G-2, Neelam Complex, Feniben Desaid Marg, Behind Chandanbala Complex,

Bhatta, Paldi, Ahmedabad- 380007 (hereinafter referred to as "the appellant") against Order

in-Original No. WS07/O&A/OIO-237/AC-KSZ/2022-23 dated 10.0L2023 (hereinafter

referred to as "the impugned order") passed by the Assistant Commissioner, Central GST,

Division VII, Ahmedabad South (hereinafter referred to as "the adjudicating authority:').

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax·

Registration No. AAACK8852BST001. On scrutiny of the data received from the Central

Board of Direct Taxes (CBDT) for the Financial Year 2015-16, it was noticed that there is

difference of value of service amounting to Rs. 15,89,867/- between the gross value of

service provided in the said data and the gross value of service shown in Service Tax return

filed by the appellant for the FY 2015-16. Accordingly, it appeared that the appellant had O
· earned· the said substantial income by way of providing taxable services but not paid the

applicable service tax thereon. The appellant were called upon to submit clarification for

difference along with supporting documents, for the said period. However, the appellant had

not responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No.

V/WS07/IV/O&A/SCN-968/2015-16/REG/2020 dated 24.12.2020 demanding Service Tax

amounting to Rs. 2,30,530/- for the period FY 2015-16, under proviso to Sub-Section (1) of·
Section 73 of the Finance Act, 1994. The SCN also proposed recovery of interest under.

Section 75 of the Finance Act, 1994; and imposition of penalties under Section 77(l)(c),

Section 77(2) and Section 78 of the Finance Act, 194. O

2.2. The Show Cause Notice was adjudicated, ex-parte, vide the impugned order by the

adjudicating authority wherein the demand of Service Tax amounting to Rs. Rs. 2,30,530/

was confirmed under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along

with Interest under Section 75 of the Finance Act, 1994 for the period FY 2015-16. Further (@)

Penalty of Rs. Rs. 2,30,530/- was imposed on the appellant under Section 78 of the Finance

Act, 1994; (ii) Penalty of Rs. 10,000/- was imposed on the appellant under Section 77(1) of

the Finance Act, 1994; and (iii) Penalty of Rs. 40,000/- was imposed on the appellant under

Section 70 of the Finance Act, 1994 read with Rule 7C of the Service Tax Rules, 1994.

3. Being aggrieved with the impugned order passed by the adjudicatirig authority, the

appellant have preferred the present appeal, inter alia, ~.m the ~ol~~~tmds:
~-.}'>'.••;·~·I':,,•...7~..- _;..,,:;\i_ 1:.- 1: ...1•,\,.~io 2' 39+,+° ?g
" J4 \= • a9'.+> -$
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F.No. GAPPL/COM/STP/1238/2023-Appeal

Q The appellant are engaged in Trading of Electronic Goods and providing Ancillary

Services.

e The erstwhile Service Tax Law enacted by virtue of Chapter V of Finance Act, 1994,

stipulated that registration shall be required to obtained if Gross Receipt from Service

Exceeds Rs. 9 Lakhs in Previous Year. As in past appellant's Gross Receipt from

Provision of Services exceeded this threshold, registration under Service Tax was

obtained. However, in subsequent period Gross Receipts from Services reduced below

threshold limit of Rs. 9 Lakhs and therefore, the appellant Surrendered its registration

under Service Tax.

0

o The appellant submitted that for Financial Year 2015-16, the break up of their. Total

Turnover·was as follows:

Particulars Amount

Turnover from Sale of Services

Turnover from Sale of Goods (On which VAT is charged)

Total Turnover

Rs. 4,12,673/

Rs. 11,77,194/

Rs 15,89,867/-

0

Ill It is clear from the above mentioned break up that the appellant was not required to

collect and deposit the service tax on its Turnover during the FY 2015-16. From the

above mentioned facts, it is very much clear that adjudicating authority has clearly

erred while confirming the Service Tax for Financial Year 2015-16. The appellant

submitted that they have collected VAT on the sale of goods amount of Rs.

11,77,194/-.

a Tµe Taxpayer had submitted Balance Sheet, Profit and Loss Account, Income Tax

return and Form 26AS.

e The appellant filed their reply to the show cause notice on 28.01.2021, however, the

adjudicating authority not considered the said submission and in the impugned order

mentioned that no submission was made/ no reply was given to SCN issued, which is

totally inappropriate and it is also incorrect on factual basis.

o AS decided by the jurisdictional CESTAT in Service Tax Appeal No 10027 of 2020,

5

shresd Leasing ad Finance Ltd. V. C.C.E. and 8-T· 88E,&"is tar authority
can not ask to pay service tax merely on the bas •· &% ax Records of the

1';\tZ'.1(%a "<.~>~---.-<,·}·'
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F.No. GAPPL/COM/STP/1238/2023-Appeal

assessee. It has to find out the service on which service tax ought to have collected and·

deposited. While passing this judgment, hon'ble CESTATE has followed its earlier

judgments like J.P. Iskon Pvt. Ltd v. C.C.E. Ahmedabad-1 and others.

o Hence it is established law that before issuing a demand notice, Service Tax

Authorities are required to find out the value of the service on which the service taxi

. ought to have collected and deposited with the dept. Merely the random figures picked

up from the Income Tax Returns and/or other records doesn't prove the assessee's

liability of collection and payment of service tax.

o In view of their aforesaid submission the appellant requested to set aside the impugned

order passed by the adjudicating authority.

4. Personal hearing in the case was held on 11.08.2023. Shri Fenil B. Shah, Chartered

Accountant, appeared on behalf of the - appellant for personal hearing and reiterated O
submissions made in appeal memorandum. He submitted that the appellant during relevant

time rendered sale of goods related to computers apart from providing computer related

services. However, mistakenly in the ITR entire value was shown from services. If the sale

value is excluded; remaining value is below threshold limit. He requested to allow one week;

time for submission of supporting documents in this regard and requested to set aside the

OIO.

4.1 The appellant vide their letter dated 14.08.2023 submitted additional written

submission, wherein, they, inter alia, reiterated the submission made in the appeal

memorandum and submitted as under:

O
0 The appellant have been engaged in Trading of Computers, Laptops and Printers and

Providing Ancillary 'Services of their repairs and maintenance. It has obtain the

registration tinder the service tax for the maintenance contracts taken by them for the

printers and type writers when the turn over from the above services has reached the

threshold limit for obtaining the service tax registration.

o However, they have surrendered the service tax registration in the subsequent years as

the maintenance services of the type writers ts almost becomes zero because of the

discontinuation of type writers from the offices and maintenance services for the dot

metrix printer has also reduced substantially because of the newer printers.

6
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For the FY 2014-15, their receipts from the maintenance contract was Rs. 6,77,000/

which came down to Rs. 4,14,487/- in FY 2015-16. However, the accounting software

used by the company has clubbed the income of the repairing, maintenance contracts

and trainings in one major head of the Service and Repair Receipts. While preparing

the audited accounts, all the three accounts are reported under the head as 'Sale of

Services' and as a result of this the confusion of chargeability of the same has arisen.

o To substantiate their claim, they attached relevant pages of the trial balance for the FY

2014-15 and FY 2015-16. The has also attached copies of the VAT return filed by

them for the FY 2015-16, which clearly shows that they have paid VAT on other items

and hence the applicability of the Service tax on the same does not arise. They also

attached sample invoices issued by them.

0 5. I have carefully gone through the facts of the case, grounds of appeal, submissions

0

made in the Appeal Memorandum and additional written submission; submission made during

the course of personal hearing and documents available on record. The issue to be decided in

the present appeal is whether the impugned order passed by the adjudicating authority,

confirming the demand of service tax against the appellant along with interest and penalty, in

the facts .and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2015-16.

6. It is observed that the main contentions of the appellant is that they were not required

to collect and deposit the service tax on its Turnover from Sale of Services during the FY

2015-16 as their total service value was Rs. 4,12,673/-, which is below the threshold limit of

exemption and turnover from sale of goods (on which VAT is charged) was Rs. 11,77,194/-.

6.1 It is also observed that the adjudicating authority has confirmed the demand of service

tax vide the impugned order passed ex-parte.

· 7. On verification of the Profit & Loss Account for the FY 2015-16 submitted by the

appellant, I find that the appellant has shown the various income as under:

Particular / Description

Sales

Sales Return

Sales [All posting code]

Sales

Amount (in Rs.)

- 4,333/

- 34,566/

35,49,110/

35,10,211/

7
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Repairs Receipts

Service Receipts [All posting code]

Training Receipts [All]

7,98,680/

4,14,487/

3,76,700/

Service & Repairs Receipt 15,89,867

7.1 On verification of the VAT Return for the FY 2015-16 submitted by the appellant, I

find that the appellant has shown the 'Gross Turnover of Sales' as Rs. 37,32,098/- and Net

Taxable Sales (i) for Inter-State Sales as Rs. 9,87,947/- and (ii) Within State Sales as Rs.

27,08,517/-.

7.3 On verification of the sample invoices ·submltted by the appellant, I find that the

appellant submitted Invoice No. RI/524 dated 10.03.2016; No. RI/541 dated 22.03.2016; No.

TX/65-15 dated 18.08.2015; No. TX/67 dated 18.08.2015 and No. TX/93 dated 06.11.2015 in

respect of Sales of Goods under which they have charged and collected applicable VAT. The, (_)

appellant also submitted Invoice No. R/657 dated 04.12.2015 for control .penal repairing

charges; No. R/656 dated 04.12.2015 for toner refilling charges and No. R/658 dated

04.12.2015 for Laser printer servicing and toner refilling charges. All the said invoices are in

respect of repairing income, under which they have not charged any VAT. The appellant also

submitted Invoice No. S/104 dated 05.01.2016; No. S/185 dated 11.01.2016 and No. S/207

dated 20.02.2016 in respect of service income (AMC charges), under which they have also

not charged any VAT. It is also observed that the appellant not submitted any invoices in

respect of training income.

8

8. In view of the aforesaid discussion, I find that the appellant have engaged in the sale

of goods and received total income of Rs. 35,10,211/- during the FY 2015-16 as well as they

have also engaged in providing services viz. Repaij· "'1i~'.. :&fi . _ , enance Service and

±

7.4 On scrutiny of the aforesaid documents submitted by the appellant, I find that the

contention of the appellant that Repairing Income and Training Income not their service Q
income and the same from sale of goods on which they have paid VAT, is found nof correct.

In fact, during the FY. 2015-16, the appellant earn income from Sale of goods to the tune of
i

Rs. 35,10,211/- on which they have paid the appropriate VAT. The appellant also earned

income of Rs. 15,89,867/- form services, repairing services and training and not paid any

VAT on the said income as contended by them. On verification of the Profit & Loss Account

for the FY 2014-15 submitted by the appellant, I find that the appellant has· received total

Service & Repairs income of Rs. 20,16,550/-, therefore, the appellant also not eligible for .

threshold benefit up to Rs. 10 lakh in the FY 2015-16.
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Commercial Training Service and received total income of Rs. 15,89,867/- as Service Income

and the same shown as 'Sale of Service' in the ITR on the basis of which the present

proceeding initiated and demand of service tax confirmed vide the impugned order.

9. In view of the discussion above, I do not find merit in the grounds raised by the

appellant Accordingly, I reject the appeal filed by the appellant and uphold the impugned

order.

The appeal filed by the appellant stands disposed of in above terms.

$#a
(Shiv Pratap Singh)

Commissioner (Appeals)

0

Atte&~

(R. C. Maniyar)
Superintendent(Appeals),
CGST, Ahmedabad

By RPAD / SPEED POST

To,
M/s. Kant Desai (Ele.) Private Limited,
Neelam Avenue, G-2, Neelam Complex,
Feniben Desaid Marg,
Behind Chandanbala Complex, Bhatta,
Paldi, Ahmedabad - 380007

The Assistant Commissioner,
· CGST, Division-VII,
Ahmedabad South

Appellant

Respondent

Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad South
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad South
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad South

(for uploading the OIA)
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